FREQUENTLY ASKED QUESTIONS REGARDING THE ITC
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The Internet, however, has created new opportunities for foreign products to reach the U.S. market
and while there is little difference between downloading a movie from a foreign website and

importing a product from a foreign company, trade laws have yet to be updated to deal with the

digital economy.
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norms established in the U.S. are likely to be advanced and replicated a
important that the U.S. carefully consider how the policies it adopts are translated and received by
other countries. For example: “Will they result in retaliatory actions against U.S. goods and
services?” or “Will they empower or discourage democratic movements?” These are important

questions that policies that a domestic law enforcement approach is ill-equipped to consider.
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For well over 80 years, the independent International Trade Commission (ITC) has been the venue
by which U.S. rightsholders have obtained relief from unfair imports, such as those that violate
intellectual property rights. Under Section 337 of the Tariff Act of 1930 — which governs how the
ITC investigates rightsholders’ request for relief — the agency already employs a transparent process
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How would the Online Protection and Enforcement of Digital Trade (OPEN) Act work?

KeepTheWebOPEN.com #OPEN



The Open Act would enable holders of intellectual property to petition the ITC to launch an

rs (like Visa and
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How does the OPEN Act define “infringement?”

In order to ensure that the legislation does not target sites whose operators are not intentionally
hosting infringing material or are hosting parodies, mash-ups or other content that qualifies as “fair
use” or are legitimate forums for discussion and free speech, the OPEN Act is appropriately focused
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under this legislation.

How will the OPEN Act combat online infringement?
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Because, the worst foreign rogue websites are engaging in infringing activity for profit, the OPEN

Act seeks to close off their avenues for profiting from the sale of fake merchandise or content they
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Also, by clearly defining what constitutes infringement, the OPEN Act gives the ITC an easy to
interpret scope and standard that can be swiftly interpreted and applied. This standard should

ensure that commissioners and their staff aren’t bogged down with complex questions and

buse of proces

o file petitions.

Is it true that the OPEN Act would cost more than other proposals™®

infringement?

While, yes, expanding the ITC’s current IP investigative capacity to cover digital goods would
likely require additional resources, there is no evidence to suggest that this would be more costly
than expanding the capacity of the Justice Department and Federal Courts to handle these

issues. However, by targeting only sites “primarily” and “willfully” engaging in IP infringement
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and setting forward clear standards by which investigators can make their judgments, the OPEN

Act should result in far fewer and shorter investigations than would occur under other legislation
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While other legislation would employ a one-sided process in which judges would only hear from
rights holders, by putting the ITC in charge of IP investigations, the OPEN Act would ensure an

adversarial process in which all parties have an opportunity to be heard.
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